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IN THE 


United States Conrt of Appeals 

fob the District of Columbia Circuit. 


No. 9998. 


In the Matter of THE NATIONAL METROPOLITAN 
BANK OF WASHINGTON, Surviving Substituted 
Trustee under the Will of FRANCIS R. WELLER, 
Deceased, Appellant. 


Appeal from the District Court of the United States for the 

District of Columbia. 


Jurisdiction. 

This is an appeal by The National Metropolitan Bank of 
Washington from an order and judgment of the United 
States District Court for the District of Columbia entered 
June 30, 1948, overruling a Motion to Dismiss a Notice of 
Summary Hearing Under Local Civil Rule 22, and direct¬ 
ing the filing of a report and account in its capacity as sur¬ 
viving substituted testamentary trustee under the will of 
Francis R. Weller, deceased. 


2 


This appeal was taken under the provisions of Title 17, 
Section 101 of the District of Columbia Code (1940 ed.) 
and of Buie 10 (a) of this Court. 

Statement of Case. 

Francis R. Weller died on January 13, 1929, leaving a 
last will and testament, admitted to probate on February 7, 
1929, in Item Seventh of which he appointed Sallie H. 
Weller and the Federal-American National Bank as trus¬ 
tees of his residuary estate. (App. 2) By order of 
Court dated January 15, 1934, The National Metropolitan 
Bank of Washington was appointed substituted trustee in 
the place and stead of the Federal-American National Bank 
& Trust Company, successor of the aforesaid Federal- 
American National Bank, with all the powers and duties 
conferred by the provisions of said will upon the trustees 
therein named. (App. 3, 4) Sallie H. Weller died on 
June 28, 1940, and from that time the said The National 
Metropolitan Bank of Washington has been administering 
the said trust estate as surviving substituted trustee, act¬ 
ing under the powers granted in the will of the decedent, 
Francis B. Weller. (App. 6) 

Local Civil Buie 22 of the United States District Court 
for the District of Columbia was originally adopted and 
promulgated by General Term Order of Court on June 26, 
1941, and superseded former Civil Buie 47. After its 
adoption, appellant, The National Metropolitan Bank of 
Washington sought instructions of said Court in certain 
cases as to whether, as substituted trustee appointed by 
the Court, it was required to report and account under the 
said Local Civil Buie 22. In all of the cases in which these 
instructions were sought, orders were entered by Judge 
Bailey instructing the substituted trustee that it was not 
required to report and account under the aforesaid rule. 
Such an order was entered in the case of Kate D. Cecil, et 
al. v. Russelle C. Carter, Equity No. 55095, to which case 
reference is later made. In certain other cases in which the 
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said The National Metropolitan Bank of Washington was 
then acting as a substituted trustee, where specific orders 
were not sought, and the instant case is among this cate¬ 
gory, the Clerk of the Court entered a memorandum in the 
record that the substituted trustee was acting under the 
will and not under the supervision of the Court, and that 
reports and accounts were not required. (App. 7) 

On February 28,1944, this Court, in the case of Smithson j 
v. Callahan, 78 App. D. C. 355, 141 F. (2d) 13, held that 
Local Civil Rule 22, as then constituted, was not broad 
enough in its scope to require substituted testamentary 
trustees to file an account and report, and in concluding j 
its opinion in that case this Court said “If the District 
Court, upon consideration, thinks that all trustees in ap- ! 
pellant’s position should be brought within the rule, we ! 
suggest that it revise the rule to accomplish that result”. 

Thereafter, by order of the General Term of the District 
Court, effective May 15,1947, paragraphs (a), (b) and (e) 
of Local Civil Rule 22 were amended, the amendment to j 
paragraph (a) providing, inter alia, 

i 

“A fiduciary charged with the care or administra¬ 
tion of property, appointed by the court or required to j 
file bond with it for faithful discharge of his trust, or j 
otherwise acting under the authority, supervision or 
direction of the court, shall account and report as 
herein provided, unless said fiduciary be acting under 
the probate branch of the court. An account and re¬ 
port, verified by the fiduciary’s oath, shall be filed an¬ 
nually with the Clerk within thirty days after the an¬ 
niversary date of the fiduciary’s appointment, or if ! 
not appointed by the court within thirty days after the ! 
anniversary date of the order bringing him under its j 
authority, supervision or direction. # • • ” 

i 

Appellant was duly served with a Notice of Summary 
Hearing under Local Rule 22 notifying the appellant that j 
its delinquency for failure to file its account and report j 
would be called to the attention of the Court on June 9, j 
1948, at which time the Court would hold a Summary Hear- j 
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mg on the question of the removal of the substituted trus¬ 
tee for failure to obey the rule. (App. 5) 

Appellant hied its Motion to Dismiss the aforesaid 
Notice of Summary Hearing, accompanying the same by 
its Points and Authorities in support thereof. (App. 5-12) 
Upon hearing the matter in the Motions Court, the District 
Court overruled the Motion to Dismiss, granted appellant 
leave to adopt the Motion to Dismiss and the Points and 
Authorities in support thereof as and for an answer and 
return to the Notice of Summary Hearing, and directed 
appellant, as substituted trustee, to file a report and ac¬ 
count in compliance with said Local Civil Rule 22 within 
thirty days. (App. 12) 

Statement of Points. 

L The Court below erred in not holding that appellant 
was not required to account and report under Local Civil 
Rule 22, as amended. 

2. The Court below erred in directing appellant to file a 
report and account in compliance with Local Civil Rule 22, 
as amended. 

Summary of Argument. 

By the provisions of Item Seventh of his will, Francis 
R. Weller conferred upon his trustees the power to hold 
and invest the rest, residue and remainder of his estate, 
and he gave to said trustees and the survivor or successor 
of them, full discretionary power of investment, reinvest- ' 
ment and change of investment. 

In the ease of Smithson v. CdUahan, supra, this Court 
held that a substituted testamentary trustee was not re¬ 
quired to file a report and account under Local Civil Rule 
22 as it existed at the time of this Court’s said decision, 
which was on February 28, 1944. It seems obvious that 
the amendment to Local Civil Rule 22 adopted by the Dis¬ 
trict Court and effective May 15, 1947, was responsive to 
the language of this Court in the concluding sentence of 
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its decision in Smithson v. Callahan, supra, namely—“If 
the District Court, upon consideration, thinks that all trus¬ 
tees in appellant’s position should be brought within the 
rule, we suggest that it revise the rule to accomplish that 
result”. 

The question here presented is whether the amendment 
to Local Civil Rule 22, effective May 15, 1947, operates 
prospectively only, thus affecting only trustees sub¬ 
stituted by order of Court subsequent to the effective date 
of the amendment, or whether the amendment has a retro¬ 
active effect and gives the District Court power to direct 
the filing of a report and account by a substituted testa¬ 
mentary trustee who was not theretofore required to file 
such a report and account, under the decision of this Court 
in Smithson v. CaUahan, supra. 

It is respectfully submitted that in accordance with the 
general principles of law that amendments to rules of court 
and amendments to statutes operate prospectively only 
unless the language of the amendment reveals a contrary 
intent, the District Court should have held in this case that 
the appellant was not required to report and account under 
Local Civil Rule 22, as amended, and should have granted 
the motion to dismiss the Notice of Summary Hearing. 

Argument. 

Since a determination of either error assigned under the 
Statement of Points necessarily resolves the determination 
of the other, appellant treats the errors assigned as indis¬ 
tinguishable and considers this argument as applicable to 
both. 

It is submitted that the question here presented lies 
within a very narrow compass. 

It is a matter of common knowledge that testamentary 
trustees in the District of Columbia are not accountable to 
the District Court, since in this jurisdiction they act under 
the powers granted by the decedent’s will, and not by vir¬ 
tue of any appointment or order of Court 
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In the case of Smithson v. Callahan, supra, decided by 
this Court on February 28, 1944, this Court pointed out 
that former Civil Rule 47 of the District Court was broad 
enough to require the filing of a report or account by a 
trustee substituted by appointment of the Court in the 
place of a trustee or trustees appointed by the wilL This 
Court pointed out, however, that Rule 22, as it existed at 
the time of the decision in Smithson v. Callahan, supra, 
omitted much of the language of former Rule 47, including 
the words “appointed by this Court” and “howsoever 
created”, and this Court then held that the mere appoint¬ 
ment of a substituted trustee, and his choosing to ask the 
Court’s instruction in regard to a particular matter, does 
not bring him within Rule 22. At the risk of perhaps un¬ 
necessary repetition, counsel again quotes the language of 
this Court in the concluding sentence of its decision in 
Smithson v. Callahan, supra, namely, “If the District Court, 
upon consideration, thinks that all trustees in appellant’s 
position should be brought within the rule, we suggest that 
it revise the rule to accomplish that result” 

It seems obvious that the action of the District Court in 
General Term, by its amendment to Rule 22, effective May 
15, 1947, was responsive to the foregoing language of this 
Court in Smithson v. Callahan, supra, and it would now 
seem to be clear that Local Civil Rule 22, as now amended, 
requires any substituted testamentary trustee appointed 
by the Court subsequent to the amendment to the rule, to 
file a report and account as in said rule required. 

The specific question before this Court is whether Local 
Civil Rule 22, as amended, is to be construed as operating 
prospectively only, or whether, in the absence of specific 
language, it should be construed to have a retroactive oper¬ 
ation. 

In the case of Cecil v. Carter, supra, one of the Judges of 
the District Court held that the rule was intended to oper¬ 
ate prospectively only, consistent with the general prin¬ 
ciples of law that amendments to rules and amendments to 
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statutes operate prospectively only unless the language of j 
the amendment reveals a contrary intent. The District 
Judge from whose order and judgment this appeal is taken j 
appears to be of the contrary opinion, and his order and 
judgment directed the filing of a report and an account, j 
even though the trustee had been substituted long prior to 
the adoption and amendment of Rule 22. 

Accordingly, the Clerk of the District Court is confronted j 
with two divergent opinions and rulings by two different j 
Judges of the District Court, in respect of the question pre- j 
sented by this appeal, and it is urged that it is important j 
that this Court should pass upon the question to relieve the ! 
confusion which has resulted from the divergent orders. 

Furthermore, real hardship will result to many life ten- j 
ants of trust estates if the amendment to Rule "22 should be 
held to operate retroactively. These life tenants have al- | 
ready suffered by reason of the well-known reduction in j 
rates of income, thus reducing the income available for their i 
support, which has come on top of rapidly mounting costs j 
in the cost of living. If substituted testamentary trustees i 
are required to file annual reports and accounts, the income | 
of life tenants will be further reduced by the annual impo- { 
sition of court costs and auditors’ fees, all of which would | 
be chargeable against income, thus creating even greater | 
hardship. Having in mind the long continued practice in j 
the District of Columbia to the effect that testamentary j - 
trustees act under the powers granted by the testator, and! 
not under the supervision of the Court, testators did not 
always foresee the necessity of providing in their wills for 
alternate trustees. If the present situation could have been 
foreseen, no doubt exists that testators would have drawn,' 
their wills so as to provide for alternate trustees, and thus! 
avoid the annual expense of court costs and auditors’ fees! 
chargeable against income. Hence, it is contended that it 
is highly important that this Court should decide that thej 
amendment to Rule 22 of May 15,1947, should operate pro¬ 
spectively only, so as not to cause additional hardship. 
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The general principle of law is familiar, namely, that 
“amendments to rules operate prospectively and their ef¬ 
fect is in general the same as that of amendments to stat¬ 
utes — ” 21 C. J. S. 287, 288. In 14 American Jur. 361, it 
is stated that “Rules of Court must be considered as oper¬ 
ating prospectively only, and if the Court assumes to enact 
and enforce rules applying to past actions and takes away 
the right to which before the adoption of the rules the par¬ 
ties, or any of them, were entitled, such rules must be dis¬ 
regarded as void”. Cases frequently cited to support this 
proposition are The Lottawanna, 88 U. S. 558, 22 L. Ed. 
654; Washington-Southern Navigation Company v. B. & 0. 
Steamboat Company, 263 U. S. 629, 68 L. Ed. 480; The St. 
Lawrence, 66 U. S. 522, 17 L. Ed. 180; Rawlings v. Neale, 
122 N. C. 173, 29 S. E. 93; In re Warde, 154 N. Y. Rep. 342, 
48 N. E. 513; In re Hodge, 4 F. Supp. 804. To the same 
. effect is the case of The Goyas, 281 F. 259. In the case of 
Goldston v. Karukas, 180 Md. 232; 23 A. 2d 691, the Mary¬ 
land Court of Appeals used the following language: 

“Since the rules under discussion have the force of 
law, there is no reason why they are not controlled by 
the same principles applicable to legislative enactments. 
The rule that all laws have a prospective effect unless 
the language employed indicates a contrary intention 
on the part of the legislature is here applicable, as ret¬ 
roactive statutes are not favored even when they do 
not conflict with vested or other rights guaranteed by 
the Constitution. And where a statute is susceptible 
of a prospective construction it is the policy of the 
courts to declare it to be such rather than retroactive, 
especially if by the latter manifest injury may be done. 
Nothing appears in the rule from which it could be con¬ 
cluded that it is intended to have a retroactive effect. 
To hold otherwise would be equivalent to altering the 
pre-existing condition of the parties and would inter¬ 
fere with their antecedent rights.” 

The admiralty cases above cited are, as usual, involved, 
and are not particularly enlightening, but the New York 
case of In re Warde, supra, seems to have been regarded 
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as the leading case on this particular question for many 
years. None of the cases, however, are directly in point oh 
the facts, and so are not herein commented on. 

Obviously, the District Court had the power to make the 
amendment to Rule 22 specifically retroactive in its opera-j 
tion, but this was not done by the Court in adopting thq 
amendment, and accordingly the general principle of law| 
applies, namely, that the amendment operates prospec¬ 
tively only, because no contrary intent appears in the lan¬ 
guage of the amendment. 

In view of the conflicting decisions of two of the Judged 
of the District Court, counsel points out the importance of 
having this Court pass upon this question, and it is respect^ 
fully submitted and contended that the decision of the Dis^ 
trict Court in the case of Cecil v. Carter, supra, was correct J 

Conclusion. 

It is respectfully submitted that the order and judgment 
of the Court below in this case was erroneous and should 
be reversed. 

C. F. R. Ogilby, 

Attorney for Appellant. . 
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In the Matter of THE NATIONAL METROPOLITAN 
BANK OF WASHINGTON, Surviving Substituted | 
Trustee under the Will of FRANCIS R. WELLER, j 
Deceased, Appellant. 


Appeal from the District Court of the United States for the j 

District of Columbia. 


APPENDIX. 


1 Filed Jan. 25, 1929 j 

Register of Wills. I 

Last Will and Testament of Francis R. Weller 

(Excerpt) 

i 

• ••••••••• 

i 

2 Seventh: All the rest, residue and remainder of 
my estate, of whatever nature and wherever located, 

now owned or hereafter acquired, or in which I may have 
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any interest at the time of my death, including the proceeds 
from the sale of my said engineering business, I give, de¬ 
vise and bequeath unto my wife, Sallie H. Weller, and the 
Federal-American National Bank of Washington, in trust, 
to hold and invest the same and dispose of the income there¬ 
from as hereinafter directed. I give to said trustees, and 
the survivor or successor of them, full discretionary power 
of investment, reinvestment and change of investment. 


4 Filed Jan 15 1934 

i 

IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 

In Equity No. 56503 

Sallif, H. Weller, Individually, and as Co-Trustee under 
the Will of Francis R. Weller, Deceased, and 

Francis H. Weller, Richard Hartman Weller, Sallie 
Rita Weller and George Harlow Weller, Infants, By 
Sallie H. Weller,-Next Friend, Plaintiffs , 

v.. 

Caby A. Hardee, as Receiver for The Federal-American 
National Bank & Trust Company, of Washington, D. 
C. (formerly known as the Federal-American National 
Bank of Washington, D. C.) as co-Trustee under the 
Will of Francis R. Weller, Deceased, Defendant. 

Order for Reference and Substitution of Trustee 

This cause came on this day to be heard upon the bill of 
complaint of Sallie H. Weller, individually and as co-trustee 
under the last Will and Testament of Francis R. Weller, 
deceased* and of the infant complainants Francis H. Weller, 
Richard Hartman Weller,. Sallie Rita Weller and George 
Harlow Weller, by Sallie H, Weller as their next friend, the 
answer of the defendant Cary A. Hardee, as receiver for 
the Federal-American National Bank & Trust Company, of 
Washington, D. C., and the report of Richard E. Wellford, 
guardian ad litem appointed herein to represent said infant 
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complainant#; and it appearing to the Court that by the 
last Will and Testament of Francis R. Weller, late of the 
District of Columbia, dated the 22nd day of October, 1925, 
certain personal property was devised to Sallie EL Weller 
and the Federal-American National Bank of Washington, 
D. C., (predecessor of The Federal-American National 
Bank & Trust Company of Washington, D. C., defendant 
herein by its receiver Cary A. Hardee) as trustees, in and 
upon the certain trusts in said will set forth for the benefit 
of Sallie EL Weller and the above-named infants; that said 
trustees accepted said trusts and have assumed to act as 
such trustees up to the time of the institution of this suit; 
that the said Federal-American National Bank & Trust 
Company, successor of the Federal-American National 
Bank, has been placed in receivership pursuant to the na¬ 
tional banking laws of the United States and is in 
5 process of liquidation and hence no longer a proper 
trustee to act under the provisions of the testa¬ 
mentary trust hereinbefore referred to, and has, through 
its said receiver, tendered its resignation as such trustee, 
and has with its said co-trustee, Sallie H. Weller, filed 
herein an account of the dealings of said trustees in and 
about the administration of testamentary trust aforesaid; 
it is therefore by the Court this 15th day of January, 1934. 

Adjudged, Ordered and Decreed that the said account of 
said trustees he, and it hereby is, referred to the auditor of 
this Court to be audited and stated and said auditor shall 
also determine and report to this Court such reasonable 
allowances for fees and commissions to said resigning 
trustee in connection therewith as he shall consider proper; 
that the resignation from said trusteeship of Cary A. 
Hardee as receiver for and on behalf of the Federal-Amer¬ 
ican National Bank & Trust Company be, and it hereby is 
accepted; that the National Metropolitan Bank of Washing¬ 
ton, D. C., be, and it hereby is, constituted and appointed in 
lieu of said Federal-American National Bank & Trust Com¬ 
pany as co-trustee with Sallie H. Weller of the aforesaid 
testamentary trust created by the said Will of Francis R. 


Weller, deceased, with all the powers and duties conferred 
by the provisions of said Will upon the trustees therein 
named; and that the said Cary A. Hardee as receiver of 
the Federal-American National Bank & Trust Company be, 
and he hereby is, directed to turn over, transfer, and de¬ 
liver to the said National Metropolitan Bank and Sallie H. 
Weller, trustees, all the property, assets, moneys, and cred¬ 
its of the aforesaid trust estate now held or owned by him 
as such receiver upon the receipt of said trustees therefor; 
provided, however, that nothing herein stated or ordered 
shall he construed as releasing or relieving the said Fed¬ 
eral-American National Bank or Federal-American Na¬ 
tional Bank & Trust Company or its said receiver as such, 
from any liability or accountability for anything done or 
omitted to be done by it as co-trustee as aforesaid at any 
time prior to the date hereof, except that the receipt of the 
said National Metropolitan Bank and Sallie H. Weller for 
any money, credit, security or other item of property shall 
be taken and deemed to be equivalent to the production of 
such item upon the final approval of the account hereinbe¬ 
fore referred to. 

F. D. Letts, 

Justice. 
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6 Notice 

In Equity No. 56503 
(Portion of Docket Entries) 

1948, May 14 Notice of Summary Hearing issued, return¬ 
able June 9,1948,10 am. 

Goldsborough, J. 

7 Filed Jun 7 -1948 

Motion to Dismiss Notice of Summary Hearing 

Comes now The National Metropolitan Bank of Washing¬ 
ton, surviving substituted trustee under the will of Francis 
R. Weller, deceased, and moves this Honorable Court to 
dismiss the Notice of Summary Hearing in the above en¬ 
titled case directed to Sallie H. Weller in care of this trus¬ 
tee, and for grounds of said motion says: 

1. That it has been administering the trust estate of the 
above decedent under the powers granted in the said de¬ 
cedents will, and not under the supervision of the Court. 

2. The amendments of Local Civil Rule 22 prescribed 
by General Term Order of May 15, 1947, were intended to 
operate prospectively and do not bring this trustee within 
the requirements of said Local Civil Rule 22. 

• The National Metropolitan Bank of Washing¬ 
ton, Surviving Substituted Trustee under the 
will of Francis R. Weller, deceased. 

C. F. R. Ogilby, 

Attorney . 
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8 Filed JuH 7 -1948 

Points and Authorities in Support of Motion to Dismiss 
Notice of Summary Hearing’ 

Francis R. Weller died on January 13, 1929, leaving a 
last will and testament bearing date the 22nd day of Oc¬ 
tober, 1925, which was duly admitted to probate and record 
by this Court, holding a Probate Court, on the 7th day of 
February 1929. The decedent in his said will appointed 
Sallie H. Weller and the Federal American National Bank 
as trustees of his residuary estate. By order of this Court, 
in the above entitled proceedings, entered on the 15th day 
of January, 1934, The National Metropolitan Bank of 
Washington was appointed substituted trustee in the place 
and stead of the Federal American National Bank, and 
said order vested the substituted trustee with all of the 
powers and duties conferred upon the trustees named in the 
wilL Prior to January 15, 1934, the said Sallie H. Weller 
and the said Federal American National Bank, as Trustees, 
and after said date the said Sallie H. Weller and the said 
The National Metropolitan Bank of Washington, admin¬ 
istered the said trust estate under the powers conferred 
upon them by the will of the decedent and by the said order 
of January 15, 1934. Sallie H. Weller died on June 28, 

1940, from which time the said The National Metropolitan 
Bank of Washington has been so administering said trust 
estate as surviving substituted Trustee. 

Local Civil Buie 22 was adopted and promulgated by 
General Term Order of this Court on the 26th day of June, 

1941, effective the 2nd day of September, 1941. Said Rule 
22 superseded former Civil Rule 47. Thereafter the 
movant, The National Metropolitan Bank of Washington, 
acting alone as trustee, or in some cases acting with co¬ 
trustees, sought the instructions of the Court as to whether 
it was required to file annual reports and accounts under 
said Local Civil Rule 22. Orders were entered by Mr. Jus¬ 
tice Bailey in certain cases instructing such trustees 
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9 that they were not required to file accounts and re¬ 
ports under such Local Rule 22. A copy of such 
order was entered in the case of Kate D. Cecil, et al v. 
Russelle C. Carter, Equity No. 55095, in the following form; 

Order Instructing Trustee 

i 

Upon consideration of the motion of The National Metror- 
politan Bank for instructions as to its responsibility under 
Local Civil Rule 22 and after hearing the argument of 
counsel, it is by the court this 9th day of January, 1942, 

Ordered 

That the trustee, National Metropolitan Bank, be and it 
is hereby instructed that it is not required to file an account 
and report under Local Civil Rule 22. 

/s/ Jennings Bailey 
Justice 

Whereupon, a memorandum was entered by the Clerk of 
the Court in a number of other similar cases, including the 
case now before this Court, in the following form: 

Re: Weller v. Hardee, Rec. 

Eq. 56503 

National Metropolitan Bank appointed and substituted 
trustee under will of Francis R. Weller, deceased, in the! 
place and stead of the Federal-American National Bank, 
by order of Jan. 15, 1934 (Letts, J.). j 

The order vested the substituted trustee with all the| 
powers and duties conferred upon the trustees named under! 
the will. j 

The substituted trustee is administering the estate under | 
the will and not under the supervision of the Court. Re-; 
ports and accounts under Rule 22 should not be required.; 

Charles E. Stewart, 

Cleric j 

By: Deputy Clerk 

i 

' ! 

I 

i 

I 


i 

i 



J 


In Smithson v. Callahan, decided February 28,1944 (141 
F 2d 13; 78 U. S. App., D. C. 355), The United States Court 
of Appeals for the District of Columbia, considered Local 
Buie 22, and reached the conclusion that said Rule 22 was 
not broad enough to require substituted testamentary trus¬ 
tees to file an account and report. 

10 Thereafter, on May 15,1947, the Court by General 
Term Order of that date amended said Local Civil 
Rule 22, to provide, inter alia, that any fiduciary appointed 
by the Court shall file annually an account and report. 

In the above mentioned case of Cecil V. Carter, Equity 
No. 55095, a Notice of Summary Hearing was issued, re¬ 
turnable February 4, 1948, on the question of the removal 
of the trustees in that case for failure to obey Local Civil 
Rule 22, as amended. Response to the notice was made, and 
the matter was argued before Mr. Justice Letts, who handed 
down a memorandum opinion, a copy whereof is attached 
hereto as Exhibit A for the convenience of the Court. On 
the 25th day of May, 1948, an order was entered by Mr. 
Justice Letts in said case of Cecil v. Carter dismissing the 
Notice of Summary Hearing issued in said case. 

In conformity with the opinion of Mr. Justice Letts in 
said case of Cecil v. Carter, namely, 4 ‘that it was the 
unanimous thought and purpose of the Court in general 
term that the amended rule should operate prospectively, 
consistent with the general principles of law that amend- 
menst to rules and amendments to statutes operate prospec¬ 
tively only unless the language of the amendment reveals a 
contrary intent,” it is respectfully submitted that the No¬ 
tice of Summary Hearing issued herein should be dismissed. 

C. F. R. Ogilby 

Attorney for The National Metropolitan 
Bank of Washington. 

Surviving Substituted Trustee under the 
will of Francis R. Weller, deceased. 
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Copy of the above motion with attached points and au¬ 
thorizations was served personally upon Harry M. Hull, 
Clerk of the Court, on the 7th day of June, 1948. 

C. F. R. Ogilbt, 

Attorney. 

11 Filed Jun 7 - 1948 

Exhibit “A” 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Equity No. 55095 

In re : K. D. Cecil, et ah, 
v. 

Russelle C. Carter. 

MEMORANDUM OPINION 

On December 1,1932 Kate D. Cecil and Kathleen C. Mor¬ 
gan filed their petition for leave to resign as trustees of the 
estate of George R. Cecil. The petitioners and Russelle C. 
Carter were named as trustees of a trust created by the will 
of George R. Cecil who died on March 26, 1927. By its de¬ 
cree dated December 1,1932 this court accepted the resigna¬ 
tion of the petitioners and appointed the National Metro¬ 
politan Bank of Washington as successor trustee in the 
place and stead of the petitioners, said National Metropoli¬ 
tan Bank to act with Russelle C. Carter as co-trustee with 
all powers of management and discretion vested in the peti¬ 
tioners and Russelle C. Carter by the will of said George 
R. Cecil, deceased. 

The National Metropolitan Bank on December 30, 1941 
moved for instructions as to whether it be required to file 
an account and report under Local Civil Rule 22. On Janu¬ 
ary 9,1942 this court instructed the successor trustee. Na¬ 
tional Metropolitan Bank that it was not required to file an 
account and report under such Local Rule 22. 
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Local Rule 22, when the successor trustee, National Met¬ 
ropolitan Bank, was instructed as above shown, read in 
part as follows: 

(a) Annual Account and Report. A fiduciary admin¬ 
istering an estate under supervision of this court, other 
than in its probate branch, shall annually within thirty 
days after the anniversary date of qualifying in his office, 
file a verified account and report. 

On February 28, 1944 the United States Court of Ap¬ 
peals for the District of Columbia decided the case of 
Smithson v. Callahan, 141 F. 2d 13; 78 U. S. App. D. C. 355. 
In its opinion that court had occasion to consider Local 
Rule 22 as above set out. The court announced that 
12 Local Rule 22 superseded former Civil Rule 47 and 
concluded that whereas former Civil Rule 47 required 
testamentary trustees administering any trust under the 
order and supervision of this court other than in the pro¬ 
bate branch were required to file a report or account. The 
court then announced that Rule 22 which omits much of the 
language of former Rule 47, including “ appointed by this 
court’’ and “however created”, was not broad enough to 
require substitute testamentary trustees to file an account 
and report; the court considered the omission as intended 
to exclude from the effect of Rule 22 some trustees who were 
covered by the old Rule 47; among such trustees so excluded 
from the operation of the rule were substituted testamen¬ 
tary trustees. The court indicated that this court in its 
discretion, might require a substituted testamentary trustee 
to file an annual account and report or subject him even 
more broadly to its control. In the closing sentence of the 
opinion the court suggested that if the District Court 
thought that all trustees, including substituted testamen¬ 
tary trustees, should be brought within the operation of the 
Rule the Rule should be revised to accomplish that result. 

Old Rule 47 to which reference has been made read in 
part as follows: 
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Rule 47. Tbust Funds. 1. Within thirty days prior to 
the first of May in every year, it shall be the duty of every 
trustee, committee, or receiver, appointed by this court, and 
of every trustee executing or adm i nistering any trust how¬ 
soever created under the order and supervision of this court, 
other than the probate branch, and all fiduciaries adminis¬ 
tering any estate in this court, including testamentary 
trustees, with the single exception of the probate branch, 
to file with the clerk of the court a report or account, • • j 

I 

The writer of this opinion, believing that all trustees ap¬ 
pointed by the court or requiring the supervision of the 
court should be required to account and report, propose^ 
that Rule 22 be amended to meet the suggestion of tl^e 
Court of Appeals as announced in Smithson v. Callahan, 
supra. After due consideration and extended discussion 
the court in general term adopted its present Rule 22 which 
this court is now asked to construe. In its pertinent parts 
it reads; 

13 (a) Accounts and Reports. A fiduciary charged 

with the care or administration of property, ap¬ 
pointed by the court or required to file bond with it for 
faithful discharge of his trust, or otherwise acting under 
the authority, supervision or . direction of the court, shall 
account and report as herein provided, unless said fiduciary 
be acting under the probate branch of the court. • • • 

i 

The writer is of the opinion that it was the unanimous 
thought and purpose of the court in general term that the 
amended rule should operate prospectively, consistent with 
the general principles of law that amendments to rules and 
amendments to statutes operate prospectively only unless 
the language of the amendment reveals a contrary intent! 

The National Metropolitan Bank is instructed that the 
order of January 9, 1942 relieving the National Metropoli4 
tan Bank from the necessity of accounting and reporting 
remains in full force and effect. The court is of opinion 


i 
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however that if such trustee have further occasion to seek 
the aid or supervision of this court the present rule will be 
effective and that the trustee by such future event will bring 
itself within the operation and requirements of the rule. 

The notice of summary hearing will be dismissed. Coun¬ 
sel for respondent will present the order. 

F. Dickenson Letts 
Justice 
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Filed Jun 30 1948 


Order and Judgment Overruling Motion to Dismiss Notice 
of Summary Hearing Under Rule 22 and Directing the 
Filing of a Report and Account 


Upon consideration of the motion of respondents, The 
National Metropolitan Bank of Washington, to dismiss the 
Notice of Summary Hearing filed in the above entitled 
cause, and the matter having been argued by counsel, it is, 
by the Court this 30th day of June, 1948, 


Obdebed, That the motion to dismiss the Notice of Sum¬ 
mary Hearing Under Rule 22 issued herein be and the same 
is hereby overruled, with leave to adopt the motion to dis¬ 
miss and the points and authorities in support thereof as 
and for an answer and return to the Notice of Summary 
Hearing; and the Trustee, The National Metropolitan Bank 
of Washington, is hereby directed to file a report and ac¬ 
count in compliance with said Local Civil Rule 22 within 
thirty (30) days, provi d ed no a p p oal . bo t a kon^ - but if - an 
a pp e al - b o ta ke n, this ord e r sh a l l b e -ct a yod p o nding final - d o- 
tormin a ti o B o f th e app ea l * 

J. Auan Goldsbobough 
Justice 

• ••••••••• 
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Filed Jill 19 1948 

Notice of Appeal j 

Notice is hereby given this 19th day of July, 1948, that 
The National Metropolitan Bank of Washington, Surviving 
Substituted Trustee under the will of Francis R. Weller, j 
deceased, hereby appeals to the United States Court of | 
Appeals for the District of Columbia from the order and 
judgment of this Court entered on the 30th day of June, ' 
1948 directing said trustee to file a report and account in j 
compliance with Local Civil Rule 22, within thirty (30) 
days. 

C. F. R. Ogelby 
Attorney for The National 
Metropolitan Bank of Washington 



